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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 

the hearing, counsel or self-represented parties call the department rendering the decision to 

request argument and to specify the issues to be argued.  Calling counsel or self-represented 

parties requesting argument must advise all other affected counsel and self-represented parties by 

no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued.  Failure to 

timely advise the Court and counsel or self-represented parties will preclude any party from 

arguing the matter.  (Local Rule 3.43(2).)  CourtCall will NOT be used by D-36.  Zoom is approved 

for all hearings except Issue Conferences and Trial.  Department 36’s telephone number is: 

(925) 608-1136. 

NOTE: In order to minimize the risk of miscommunication, Dept. 36 prefers and encourages fax or 

email notification to the department of the request to argue and specification of issues to be 

argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 36’s Fax Number 

is: (925) 608-2693.  Dept. 36’s email address is: dept36@contracosta.courts.ca.gov.  

Warning: this email address is not be used for any communication with the department except as 

expressly and specifically authorized by the Court.  Any emails received in contravention of this 

order will be disregarded by the Court and may subject the offending party to sanctions. 

Submission of Orders After Hearing in Department 36 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. 
The order must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of 
the Court’s tentative ruling must be attached to the proposed order when submitted to the Court 
for issuance of the order. 
 
 

 1.  TIME:  9:00   CASE#: MSC20-01946 
CASE NAME: AMEZCUA VS. MERCEDES-BENZ 
HEARING ON MOTION TO STRIKE 
FILED BY MERCEDES-BENZ USA, LLC 
* TENTATIVE RULING: * 
 

Defendant’s request to strike the punitive damages allegations is granted with leave to 

amend. Defendant’s request to strike the fraudulent concealment claim is denied. 

Since Plaintiffs have not alleged a claim for fraudulent concealment, Plaintiffs have not 

alleged facts supporting an award of punitive damages. The request to strike the punitive 

damages allegations is therefore granted.   

Defendant’s request to strike the fraudulent concealment claim is procedurally improper. 

Whether or not the fraudulent concealment claim has been properly alleged is a matter 

appropriate for a demurrer, not a motion to strike. 
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 2.  TIME:  9:00   CASE#: MSC20-01946 
CASE NAME: AMEZCUA VS. MERCEDES-BENZ 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY MERCEDES-BENZ USA, LLC 
* TENTATIVE RULING: * 
 

Defendant’s demurrer to the complaint is sustained with leave to amend. Plaintiff shall 

file and serve an amended complaint by March 22, 2021.  

Defendant argues that the entire complaint is uncertain because Plaintiffs allege that 

they purchased the vehicle and sometimes allege that they leased the vehicle. Plaintiffs need to 

clarify this inconsistency and therefore the demurrer to the complaint is sustained with leave to 

amend. (This is the type of issue that counsel should have solved during the meet and confer 

process.) Defendant’s other arguments that the complaint is uncertain are unpersuasive.  

Defendant demurs to the claim for fraudulent concealment on several different grounds. 

Defendant argues the fraudulent concealment claims fails because (1) it does not contain the 

level of detail required to plead fraud, (2) it does not allege circumstances giving rise to a duty to 

disclose, and (3) it is barred by the economic loss rule. 

 “[T]he elements of a cause of action for fraud based on concealment are: ‘ “(1) the 

defendant must have concealed or suppressed a material fact, (2) the defendant must have 

been under a duty to disclose the fact to the plaintiff, (3) the defendant must have intentionally 

concealed or suppressed the fact with the intent to defraud the plaintiff, (4) the plaintiff must 

have been unaware of the fact and would not have acted as he did if he had known of the 

concealed or suppressed fact, and (5) as a result of the concealment or suppression of the fact, 

the plaintiff must have sustained damage.” ’ ” (Kaldenbach v. Mutual of Omaha Life Ins. 

Co. (2009) 178 Cal.App.4th 830, 850.) 

Defendant’s first argument is that fraudulent concealment is not alleged that the 

particularity required for a fraud claim. Generally speaking fraud allegations must be alleged 

with particularity, including what said what when, but less particularity is required for some types 

of fraudulent concealment. “If the duty to disclose arises from the making of representations that 

were misleading or false, then those allegations should be described. (Blickman Turkus, LP v. 

MF Downtown Sunnyvale, LLC, supra, 162 Cal.App.4th 858, 877–878.)” Alfaro v. Community 

Housing Improvement System & Planning Assn., Inc. (2009) 171 Cal.App.4th 1356, 1384.) As 

explained below, Plaintiffs have not yet alleged a duty to disclose. But based on the current 

complaint, it seems that Plaintiffs’ theory might be based on Defendant making representations 

that were misleading or false. In such a situation, those representations need to be alleged with 

particularity. Plaintiffs must provide specifics about what said in the brochures and a 

commercials if Plaintiffs intend to rely on those for this claim. Plaintiffs must also provide other 

details about the alleged statements that include a description of the statements and at least a 

general time frame when Plaintiffs saw or heard the statements.  
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Next, Defendant argues that Plaintiffs have not alleged that Defendant owed a duty to 

disclose. There are various ways a duty to disclose arises, however, those situations usually 

include a fiduciary relationship or a transaction between the parties. (Bigler-Engler v. Breg, Inc. 

(2017) 7 Cal.App.5th 276, 310-12.) Generally speaking, where “a sufficient relationship or 

transaction does not exist, no duty to disclose arises even when the defendant speaks. 

[Citations.]” (Id. at 312.) Plaintiffs purchased (or leased) the vehicle from a third party and thus, 

there was no transaction between Plaintiffs and Defendant.  

There are, however, some situations where “an affirmative statement may be so 

misleading that it may give rise to a fraud cause of action even where the relationship or 

transaction would be insufficient to give rise to a generalized duty to disclose. [Citations.]” 

(Bigler-Engler, supra, 7 Cal.App.5th at 312.) Plaintiffs have alleged that they relied on various 

brochures and commercials from the Defendant, but provide no specific statement made by the 

Defendant. Depending on what information was included in the brochures and commercials 

there might be a duty to disclose. But here Plaintiffs have not alleged the necessary details and 

thus have not alleged that Defendant made an affirmative statement that was so misleading that 

a duty to disclose arose.  

Plaintiffs argue that there does not need to be a fiduciary relationship or a transaction 

between the parties when there is a safety issue. The cases cited by Plaintiffs do not support 

their position as they found against the plaintiffs because no safety-concern was presented in 

the allegations. (Daugherty v. American Honda Motor Co. (2006) 144 Cal.App.4th 824; Bardin v. 

DaimlerChrysler Corp. (2006) 136 Cal.App.4th 1255.) Falk v. GMC (N.D.Cal. 2007) 496 

F.Supp.2d 1088 does not convince this Court that a safety exception exists as that case cited to 

Daugherty and Bardin when discussing safety. Even assuming there is a safety exception, a 

bad odor does not appear to be the type of safety concern that would meet such an exception.  

For these reasons the demurrer is sustained. As this is the first challenge to the 

pleadings, Plaintiffs are given leave to amend.  

Defendant also argues that the economic loss rule bars this claim. Since Plaintiffs have 

not alleged a claim for fraudulent concealment the Court need not reach this issue.   

The Court notes that the moving papers in the motion to strike and demurrer contain 

smudges or lines on every page. This appears to have been an equipment error. The Court was 

able to review the papers in full, but the Court does not want to see any more filings of similar 

quality. Defense counsel is directed to contact their filing service and ensure that future filings 

are provided to the Court without smudges and other lines due to equipment failings. 
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 3.  TIME:  9:00   CASE#: MSL16-03066 
CASE NAME: WELLS FARGO VS. MARIN 
HEARING ON MOTION FOR JUDGMENT 
FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 
The motion to vacate dismissal and enter judgment is granted.  The Court will sign the 
submitted order.  (Code Civ. Proc., § 664.6.) 

 

  

 4.  TIME:  9:00   CASE#: MSL17-04028 
CASE NAME: GLENHURST HOMEOWNERS VS. SIAM 
HEARING ON MOTION FOR ATTORNEY FEES AND COSTS 
FILED BY GLENHURST HOMEOWNERS' ASSOCIATION 
* TENTATIVE RULING: * 
 
The Court finds the Attorneys’ fees and costs reasonable and necessary and further finds the 
authority for such fees is grounded in both the CC&Rs as well as California Law.  The Court 
grants the unopposed motion and awards the full amount of $3,694.50. 

 

  

 5.  TIME:  9:00   CASE#: MSL18-05637 
CASE NAME: AMERICAN EXPRESS VS. VILLARINA 
HEARING ON MOTION TO SET ASIDE AND VACATE DISMISSAL 
FILED BY AMERICAN EXPRESS NATIONAL BANK 
* TENTATIVE RULING: * 
 
Motion to set aside dismissal is granted.  Plaintiff ordered to submit default judgment forthwith. 

 

  

 6.  TIME:  9:00   CASE#: MSL19-00343 
CASE NAME: CAPITAL ONE VS. TORRES 
HEARING ON MOTION FOR ENTRY OF JUDGMENT PURSUANT TO STIPULATION 
FILED BY CAPITAL ONE BANK (USA) 
* TENTATIVE RULING: * 
 
Plaintiff seeks to enforce a stipulated settlement.  On April 21, 2019, the parties agreed to a 
stipulated settlement of the case.  The Court dismissed the case on September 28, 2020 and 
retained jurisdiction to enforce the settlement pursuant to Code of Civil Procedure section  
664.6.  All conditions for a judgment pursuant to section 664.6 have been met and the court will 
sign the entry of judgment for $5,932.68. 
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 7.  TIME:  9:00   CASE#: MSL19-00547 
CASE NAME: STATE FARM AUTO VS. McCLUSKEY 
HEARING ON MOTION TO VACATE DISMISSAL 
FILED BY STATE FARM MUTUAL AUTOMOBILE INSURANCE 
* TENTATIVE RULING: * 
 
Plaintiff seeks to enforce a stipulated settlement.  On January 20, 2020, the parties agreed to 
a stipulated settlement of the case.  The Court dismissed the case on May 20, 2020 and 
retained jurisdiction to enforce the settlement pursuant to Code of Civil Procedure section 664.6.  
All conditions for a judgment pursuant to section 664.6 have been met and the court will sign the 
entry of judgment for $24,386.71. 

 

  

 8.  TIME:  9:00   CASE#: MSL19-07959 
CASE NAME: PORTFOLIO VS. KIAMARSI 
HEARING ON MOTION FOR ORDER VACATING COURT TRIAL CURRENTLY SET 
FILED BY ARDAVAN KIAMARSI 
* TENTATIVE RULING: * 
 
 Defendant’s motion to vacate the Court Trial is granted.  Defendant appeared in court 
and requested a jury trial on August 13, 2020.  Defendant paid his jury fees on August 19, 2020.  
On October 13, Counsel for the defendant was not present and had an attorney specially 
appearing on defendant’s behalf.  The Court, Honorable Judge Charles Burch, set the matter for 
bench trial.  The specially appearing attorney did not object.  There was no express waiver of a 
jury trial.  (Code Civ. Proc., § 631(f)(3).) 
  
  Defendant filed this motion to vacate court trial on February 3, 2021.  Four months have 
elapsed since the setting of the Court Trial.  By failing to object to the setting of the Court Trial 
within five days after notice of setting, defendant is deemed to have waived jury trial.  (Code Civ. 
Proc., § 631(f)(5).)  However, whenever a doubt exists as to the propriety of granting relief under 
Code of Civil Procedure section 631(4), which allows the court in its discretion to grant a litigant 
relief from a waiver of the right to jury trial, such doubt — by reason of the constitutional 
guaranty (Cal. Const., Art. I § 16) — should be resolved in favor of according the litigant a trial 
by jury.  (Bishop v. Anderson (1980) 101 Cal.App.3d 821.) 
 
 This motion was unopposed.  The Court is exercising its discretion to vacate the Court 
Trial.  This matter is set for a further CMC on May 5, 2021 at 8:30 a.m. 
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 9.  TIME:  9:00   CASE#: MSL19-08267 
CASE NAME: VELOCITY INVESTMENTS VS. THULL 
HEARING ON OSC RE: WHY COURT SHOULD NOT DISMISS CASE FOR PLAINTIFF'S 
FAILURE TO APPEAR ON 1/20/21 & PROSECUTE CASE 
* TENTATIVE RULING: * 
 
OSC – Appearance required. 

 

  

10.  TIME:  9:00   CASE#: MSL19-08267 
CASE NAME: VELOCITY INVESTMENTS VS. THULL 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY LEE THULL 
* TENTATIVE RULING: * 
 
The Fullman law firm’s motion to withdraw as defense counsel is granted. 

 

  

11.  TIME: 10:00   CASE#: MSL19-05089 
CASE NAME: BANK OF AMERICA VS. CHRISTIE 
COURT TRIAL - (1 HOUR) SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in imposition 
of sanctions. 

 

  

12.  TIME: 10:00   CASE#: MSL19-05703 
CASE NAME: MIDLAND FUNDING VS. TAYLOR 
COURT TRIAL - (1 HOUR) SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in imposition 
of sanctions. 
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13.  TIME: 10:00   CASE#: MSL19-06826 
CASE NAME: KELSTIN GROUP VS. HAMILTON 
COURT TRIAL - (1 HOUR) SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in imposition 
of sanctions. 

 

  

14.  TIME: 10:00   CASE#: MSL19-07229 
CASE NAME: LVNV FUNDING VS. VAFAEENIA 
COURT TRIAL - (1 HOUR) SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in imposition 
of sanctions. 

 

  

15.  TIME: 10:00   CASE#: MSL19-07234 
CASE NAME: JHPDE SPV II  VS.  SOO 
COURT TRIAL - (1 HOUR) SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in imposition 
of sanctions. 

 

  

16.  TIME: 10:00   CASE#: MSL19-08753 
CASE NAME: AMERICAN EXPRESS VS. LORENZO 
COURT TRIAL - (1 HOUR) SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in imposition 
of sanctions. 
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17.  TIME: 10:00   CASE#: MSL20-00335 
CASE NAME: DEPARTMENT STORES VS. ANDRADE GONZALEZ 
COURT TRIAL - (1 HOUR) SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in imposition 
of sanctions. 

 

  

18.  TIME: 10:00   CASE#: MSL20-01303 
CASE NAME: DISCOVER BANK VS. FONSECA 
COURT TRIAL - (1 HOUR) SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in imposition 
of sanctions. 

 

  

19.  TIME: 10:00   CASE#: MSL20-01520 
CASE NAME: UNIFUND VS. CASEY 
COURT TRIAL - (1 HOUR) SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in imposition 
of sanctions. 

 

 

20.  TIME: 10:01   CASE#: MSL20-00734 
CASE NAME: HARRIS VS. ANDRONICO 
SPECIAL SET HEARING ON: DEFAULT PROVE-UP SET BY THE COURT 
* TENTATIVE RULING: * 
 
Appearance required. 

 

 

 


